NACZELNY SAD ADMINISTRACY]JNY

ZESZYTY NAUKOWE

Sadownictwa
_ Administracyjnego

dwumiesiecznik

rok XIII nr 6 (75)/2017
Warszawa 2017



WYDAWCA
Naczelny Sad Administracyjny

KOMITET REDAKCYJNY
Barbara Adamiak, Stefan Babiarz, Jacek Chlebny, Irena Chojnacka,

Wojciech Chrdscielewski, Jan Filip, Andrzej Gomutowicz (zastepca redaktora naczelnego),
Roman Hauser, Andrzej Kisielewicz, Malgorzata Sawicka-Jezierczuk (sekretarz redakeji),
Andrzej Skoczylas, Janusz Trzciniski (redaktor naczelny), Maria Wisniewska,
Andrzej Wrébel, Marek Zirk-Sadowski

Redaktor jezykowy Justyna Woldariska
Redaktor tematyczny Wojciech Pigtek

ADRES REDAKCJI
Naczelny Sad Administracyjny
00-011 Warszawa, ul. G.P. Boduena 3/5
tel. 22 551-67-25, fax 22 826-74-54, e-mail: msawicka@nsa.gov.pl

© Copyright by Naczelny Sad Administracyjny
Warszawa 2017

ISSN 1734-803X
Nr indeksu 204358

»Zeszyty Naukowe Sgdownictwa Administracyjnego” znajduja sie w wykazie czasopism
punktowanych przez Ministerstwo Nauki i Szkolnictwa Wyzszego
na potrzeby oceny parametrycznej jednostek naukowych.
Liczba punktéw za publikacje wynosi 8.

Wersja podstawowa (referencyjna) czasopisma jest wersja papierowa.

i:i)@ Wolters Kluwer

Wolters Kluwer Polska SA
01-208 Warszawa, ul. Przyokopowa 33
www.wolterskluwer.pl

Dyrektor Dziatu Publikacji Periodycznych: Klaudia Szawtowska-Milczarek
klaudia.szawlowska@wolterskluwer.com
Sekretariat: tel. 22 535 82 03

Szczegotowe informacje o prenumeracie czasopism mozna uzyskaé
pod numerem infolinii 801 044 545, faks 22 535 80 87, handel@wolterskluwer.pl

Sktad i tamanie: Andytex, Warszawa
Druk ukoniczono w grudniu 2017 roku. Naktad 1000 egz.



SPIS TRESCI

STUDIATARTYKULY

Dr hab. Agnieszka Krawczyk (profesor, Uniwersytet £6dzki)

Umowa administracyjna w demokratycznym panstwie prawnym — w poszukiwaniu
modelu regulacii PraWIE] ........ccc.eiiiiiiiiiiiiiiieeetee ettt

SUIMIMATY .etiiiiiiiiiiiiii ittt a e e as e e e s b e e e s bb e e e e sab s e e e s aba s e e saasseessaaseesans

Dr hab. Krzysztof Lasiriski-Sulecki (adiunkt, Uniwersytet Mikotaja Kopernika w Toruniu)

Pojecie ,,nalezyta staranno$¢” i jego znaczenie na gruncie ustawy o podatku od towarow
iustug

Summary

Dr hab. Joanna Wegner-Kowalska (adiunkt, Uniwersytet £E.6dzki)
Mediacja w sprawach administracyjnych — pytania i watpliwos$ci .........ccocceevveeivieiiiinnennns
SUIMMATY ittt ettt et e e e e anr et et e e e st b e et eeeeesassrrraeeeeesessnnraanteeeeesans

Mgr Marcin Piericzykowski (doktorant, Uniwersytet Gdariski)
Interes publiczny jako przestanka uzyskania przetworzonej informacji publicznej ..........
SUITIITIATY cuiieetiteeeee e ettt ee et e e ettt e e e s eeeaarerteeeeeseesaasns e et eeeeesaenasareeteeeeesannssnaaeeeeseenannnssneeeeessans

ORZECZNICTWO

I. Trybunat Sprawiedliwosci Unii Europejskiej (wybdr i opracowanie: Andrzej Wrdbel,
Piotr Wrdbel)
Odestanie prejudycjalne — Podatki — Podatek od warto$ci dodanej — Dyrektywa
2006/112/WE - Artykut 132 ust. 1 lit. f/ — Zwolnienia dotyczgce okreslonych
czynno$ci wykonywanych w interesie publicznym — Zwolnienie ustug $wiadczonych
przez niezalezne grupy os6b swoim cztonkom — Zastosowanie w zakresie ubezpieczen
Wyrok TS z dnia 21 wrzesnia 2017 r. w sprawie C-605/15 Aviva, ECLI:EU:C:2017:718 ...

IIL. Europejski Trybunal Praw Czlowieka (wybdr i opracowanie: Agnieszka Wilk-Ilewicz)
Prawo do poszanowania korespondencji zgodnie z art. 8 Konwencji a wdrozenie
monitoringu poczty przez pracodawce
Wyrok ETPC (Wielka Izba) z dnia 5 wrzesnia 2017 r. w sprawie Bdrbulescu przeciwko
Rumunii (SKarga nr 61496/08) .....cccueevuiieiuieiiieeieerieeeite et et ste e te ettt e b e

III. Sad Najwyzszy (wyboér i opracowanie: Dawid Migsik)
1. Wyrok SN z dnia 31 maja 2017 r. (sygn. akt I UK 252/16) [dot. btedu organu
wiadzy publicznej (organu rentowego) wynikajacego z zaniedbania obowigzku
zabezpieczenia interesOwW beneficJeNtOW] ........ccoceeriiieriienieeiie ettt
2. Postanowienie SN z dnia 26 kwietnia 2017 r. (sygn. akt I UK 279/16) [skutki
oddzialywania indywidualnej normy prawnej stworzonej w wyniku postepowania
sadowego Na inNe POAMUEOLY] ...coevvieriiiiriieniiieiieeiteeeteerieerte et et sbeesateeseresbeeseeenane

24

26
39

40
53

54
63

65

72

74

79



Iv. Naczelny Sad Administracyjny i wojewddzkie sady administracyjne
A. Orzecznictwo Naczelnego Sadu Administracyjnego (wybdr: Irena Chojnacka,
opracowanie: Marcin Wiqgcek)

1. Uchwata sktadu siedmiu sedziéw NSA z dnia 9 pazdziernika 2017 r. (sygn. akt
10PS 3/17) [dot. wniosku o potwierdzenie prawa do rekompensaty z tytutu
pozostawienia nieruchomosci poza obecnymi granicami Rzeczypospolitej
POLSKIETT eveeuteeiteeite ettt ettt ettt st e sa e e bt st e st e sar e et e et e ennee

2. Uchwata sktadu siedmiu sedziéw NSA z dnia 9 pazdziernika 2017 r. (sygn. akt
II GPS 2/17) [dot. optaty za postdj samochodu w strefie ptatnego parkowania] ......

B. Orzecznictwo wojewddzkich sadéw administracyjnych (wybor: Andrzej

Gomutowicz, opracowanie: Marcin Wiqcek)

1. Wyrok WSA w Krakowie z dnia 12 grudnia 2014 r. (sygn. akt II SA/Kr 1181/14)
[dot. zmiany stanu wody Na SIUNCIE] ......cevueeriuiiriieiniieiieeeeeee et

2. Wyrok WSA w Lublinie z dnia 28 czerwca 2016 r. (sygn. akt II SA/Lu 276/16)

[dot. adresatéw decyzji wydawanej na podstawie art. 44c ust. 3 ustawy
o przeciwdziataniu Narkomanii] .........cceceerieinienriieie e

3. Wyrok WSA w Krakowie z dnia 24 sierpnia 2016 r. (sygn. akt I SA/Kr 628/16)

[dot. obowigzku zapewnienia stronie czynnego udzialtu w postepowaniu
POAALKOWYIN] .ttt ettt ettt ettt e it s bt e st e sab e e saeesbeeennee

4. Wyrok WSA w Bydgoszczy z dnia 18 pazdziernika 2016 r. (sygn. akt II SA/Bd
727/16) [dot. interesu prawnego zarzadcy portu lotniczego w postepowaniu
o ustalenie warunkéw zabudowy nieruchomosci sasiadujacej z portem lotniczym] ....

5. Wyrok WSA w Gliwicach z dnia 14 marca 2017 r. (sygn. akt I SA/Gl 1350/16)

[dot. uzyskania przez zagraniczna spotke przymiotu zagranicznej spotki
KONETOIOWANEJ] ..enviiiiiiiiieiiieete ettt ettt sttt e st e s e eesnaeennee

V. Glosy

83

90

92

93

96

97

98

Mgr Lucyna Euczak-Noworolnik (doktorantka, Uniwersytet im. Adama Mickiewicza w Poznaniu)

Glosa do wyroku Naczelnego Sadu Administracyjnego z dnia 22 marca 2017 r.
(sygn. akt I GSK 166/17) [dot. skutkéw niepodania w pelnomocnictwie adresu
elektronicznego przez pelnomocnika profesjonalnego] .........cccoceeevievieiieieinieenene.

SADOWNICTWO ADMINISTRACYJNE NA SWIECIE

Dr hab. Pawet Daniel (profesor, Szkota Wyzsza Psychologii Spotecznej Uniwersytet
Humanistycznospoteczny)
Sadowa kontrola rozstrzygnie¢ wydanych w ramach uznania administracyjnego
w Stanach Zjednoczonych — uwagi prawnoporOWnawceze ............ccccceeeveerveenieennreenneeennnens
SUINIMIATY .evviiiiiiiiiiiiiie ittt s b s e saa s e e s bb s e e s bbb e e s bba e s e abb e e e sabbeeesbaseesanseeeas

KRONIKA

Kalendarium sadownictwa administracyjnego (wrzesien—-pazdziernik 2017 r.) (opracowata
ANNA ROSSTIATIIER) ceveeeeeeeeeeieeeeeee ettt sesseessesssesseeeeeeseeaseseesesesssssasseees

BIBLIOGRAFIA

Publikacje z zakresu postepowania administracyjnego i sadowoadministracyjnego
(wrzesien—pazdziernik 2017 r.) (opracowata Marta Jaszczukowa) .........cccceeeeeeeveerceeenseeennnen.

103

113
123

125



TABLE OF CONTENTS

STUDIES AND ARTICLES

Dr hab. Agnieszka Krawczyk (professor, University of £6d%)

Administrative agreement in a democratic state under the rule of law — in search for
amodel of legal reGUIAtION ..........cceviiriiiiiiriiiiiieee ettt

Summary

Dr hab. Krzysztof Lasiriski-Sulecki (assistant professor, Nicolaus Copernicus University in Torun)

The notion of “Due Diligence” and its meaning in the context of the Act on Value Added
TAX i ae e eaae s e ae e eeaanes

SUITIITIATY cuuiieiiteeeteeeeit ittt et e e e eeeieereeeeeeseeeaane bt e eeeeeeesaasaeeeteeeeesasaassseeteeeeesaannssraaeeeeseenannnssneeeeeennnn

Dr hab. Joanna Wegner-Kowalska (assistant professor, University of £6dZ)
Mediation in administrative cases — questions and CONCEINS ............ccecueervueenieeniieniieeniieennne
SUIMMATY ciiiiiiiiiiiiiiirit e e e bbb e st e e e e e s abaa e e s e e e e e sssasbaasaeeeesesssnrnnsseeeessans

Mgr Marcin Piericzykowski (PhD student, University of Gdarisk)
Public interest as a prerequisite for the receipt of the processed public information
SUITIITIATY ciiitttteeee e et e et ee ettt e e e e e e e et e e e e e e s e ansnre et eeeeesesaassraeteeeeesasnrrraeeeeeseesnnnnnneeeeeesans

CASE-LAW

I Court of Justice of the European Union (selected and prepared by: Andrzej Wrébel,
Piotr Wrobel)
Reference for a preliminary ruling — Taxes — Value Added Tax — Directive
2006/112/EC - Article 132(1)(f) — Exemptions for certain activities in the public
interest — Exemptions for the supply of services by independent groups of persons for
their members — Application to insurance
Judgment of the CJEU of 21 September 2017, C-605/15 Aviva, ECLI:EU:C:2017:718 ......

IL. European Court of Human Rights (selected and prepared by: Agnieszka Wilk-Ilewicz)
The right to respect for correspondence pursuant to Article 8 of the Convention versus
the implementation of monitoring of post by the employer
ECtHR judgment (Grand Chamber) of 5 September 2017 in Case of Bdrbulescu
v. Romania (application n0. 61496/08) .......c.ccevieriuiiriieiniienie ettt ettt st e e

III.  Supreme Court (selected and prepared by: Dawid Migsik)
1. Judgment of the SC of 31 May 2017 (Case No. II UK 252/16) [concerning a mistake of
a public authority (disability pension authority) arising from negligence as regards
the obligation to secure the interest of the beneficiary] .........ccocceevieriiiiiiiniceniiennnene
2. Order of the SC of 26 April 2017 (Case No. I UK 279/16) [implications of the impact
of an individual legal norm established as a result of a court proceedings on other
1SS L0 1w (=T [ PRRRN

26
39

40
53

54
63

65

72

74

79



Iv. Supreme Administrative Court and voivodeship administrative courts
A. Case-law of the Supreme Administrative Court (selected by: Irena Chojnacka,

prepared by: Marcin Wiqcek)

1. Resolution of a panel of seven judges of the Supreme Administrative Court of
9 October 2017 (Case No. I OPS 3/17) [regarding motion concerning confirmation
of the right to compensation for leaving the real property outside of the present
boundaries of the Republic of Poland] .......cc.ccceeeeeviiiniiiniiiiieiieeniceieeeeeeeeeeee

2. Resolution of a panel of seven judges of the Supreme Administrative Court of
9 October 2017 (Case No. II GPS 2/17) [regarding fees for car parking in the paid
PATKINE ZOME] ittt ettt e st e e e st e e eaneeaee

B. Case-law of voivodeship administrative courts (selected by: Andrzej Gomutowicz,

prepared by: Marcin Wiqcek)

1. Judgment of the Voivodeship Administrative Court in Cracow of 12 December
2014 (Case No. II SA/Kr 1181/14) [regarding changes of the level of water on the
L3 (o110 Ve I [OOSR PURUURRRUORRRUPPRINY

2. Judgment of the Voivodeship Administrative Court in Lublin of 28 June 2016 (Case
No. II SA/Lu 276/16) [regarding addressees of the decision issued under Article
44c¢(3) of the Act on Counteracting Drug Addiction] .........cccceeveeeiieiniiiniieniieeniees

3. Judgment of the Voivodeship Administrative Court in Cracow of 24 August 2016
(Case No. I SA/Kr 628/16) [regarding obligation to guarantee a party an active
participation in the tax procedure] ..........cocceoeiiierieeriieiiterieeree ettt

4. Judgment of the Voivodeship Administrative Court in Bydgoszcz of 18 October
2016 (Case No. I SA/Bd 727/16) [regarding legal interest of manager of an airport
in a procedure for determination of a planning permit for real property adjacent to
THE AITPOTE] ettt ettt ettt e st e e sab e e saaeebeeennee

5. Judgment of the Voivodeship Administrative Court in Gliwice of 14 March
2017 (Case No.ISA/Gl 1350/16) [regarding receipt by a foreign company of an
attribute of a foreign controlled COMPANY] ....cccceervueeeriiiriiiinieenieeteee e

V. Notes
Mgr Lucyna Euczak-Noworolnik (Phd student, Adam Mickiewicz University in Poznan)
Note to the judgment of the Supreme Administrative Court of 22 March 2017
(Case No. I GSK 166/17) [regarding failure to have an electronic address by
a professional attorney in the context of breaching the generally applicable provision
OF LAWY oottt e e s e e e saasseeeseeeeeeeeeeeeae et e et tartaaraaaranaaaaas

ADMINISTRATIVE COURTS WORLDWIDE
Dr hab. Pawet Daniel (professor, SPWS University of Social Sciences and Humanities)
Judicial review of decisions rendered within administrative authorities’ discretion in
the United States — comparative remarks ..........cccccceeviiiiiiiiiiiiiiiniiieeeceeeeeeeeee e
SUINIMIATY .eeviiiiiiiiiiiiiie ittt sa bt e s saaa s e e s bb s e e s bbb e e s bbb e e s bbb e e e ssbbeeesabaseesnnaeeeas

CHRONICLES

Chronicles of administrative judiciary (September — October 2017) (prepared by: Anna
ROSSTTUATIIER) ©oveeeeeeeeeeeeeee et e et e ettt e e e e e e e e et aeeeeeeeee e asaaaseeeeeesenssssasseeeeeeeeasssaseeeeeeeenns

BIBLIOGRAPHY

Publications on administrative proceedings and administrative court proceedings
(September—October 2017) (prepared by: Marta Jaszczukowa) .........coceeeeeeeeeeeneenieeenseeennnen.

83

90

92

93

96

97

98

103

113
123

125



Summary

of the article: Administrative agreement in a democratic state under the rule of law —in
search for a model of legal regulation

The aim of this study is to prove that there are no constitutional impediments in the
Polish legal system that would prevent the inclusion into the frames created by the Code of
Administrative Proceedings of an administrative agreement as an alternative — to an admin-
istrative act — form of settlement of an administrative case. The author explains the reasons
why the Group working on a concept of modification of an administrative proceedings made
the choice presented in the Expert Report on the reform of the administrative procedure
(link to the Report available at www.nsa.gov.pl) — of a form of an administrative agreement.
She points out that from among two concepts thereof that exist in Europe (the French con-
trat administratif and the German Verwaltungsvertrag), only the latter may be treated as an
adequate form of an agreement in the relations between the administration and an entity.
A constitutional analysis of the principle of democratic state ruled by law in light of the con-
stitutions of Austria, Germany and Poland, proves that only in the first of these states, the
legislator does not have the freedom to establish new forms of operation of administration as
a result of being bound by the legally admissible forms of operation of administration enu-
merated in the constitution, where an administrative agreement is not included. Contrary to
Austria, both in Germany and Poland, the constitutional legislator left the scope of judicial
review to be regulated by an act (Article 19(4) of the German Constitution, Article 184 of the
Constitution of the Republic of Poland). Therefore, an open — under the Polish Constitution
—catalogue of legal forms of operation of administration and subjecting them to judicial pro-
tection eliminates — according to the author — possible objections as regards the admissibility
of administrative agreements from the point of view of requirements of the principle of the
state of law in our legal regime.

Subsequently, the author goes on to discuss the assumptions made in the Expert Report as
regards the form of an administrative agreement, pointing out that even though the German
solutions were used as a template, not all of them were treated as capable of adaptation in the
Polish conditions. This is why a wide-reaching selection of solutions of the German law was
made that could constitute a template for the regulations of the administrative agreement in
the [Polish] Code of Administrative Proceedings. This concerned, among other things, the
relations between an administrative agreement and an administrative settlement, and be-
tween an agreement and administrative decision, types of agreements that could be subject
to regulations stipulated in the code, consequences of the defectiveness of administrative
agreements, submission of disputes arising in this context to the judicial review of adminis-
trative courts and the problem of the form of enforcement of claims arising from administra-
tive agreements.
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of the article: The notion of “Due Diligence” and its meaning in the context of the Act
on Value Added Tax

The notion of due diligence has been used both by the Court of Justice [of the European
Union] as well as Polish administrative courts for over 10 years even though it was introduced
to the Act on Value Added Tax as late as in the middle of 2015. Pursuant to this act though, the
scope of application of this notion is limited to reverse charge of value added tax on certain
goods. Nevertheless, the way this notion is understood in the case-law is not homogenous. Ac-
cording to the author, failure to act with due diligence itself cannot constitute a prerequisite for
deprivation of a taxpayer of their rights (the right to deduct or the right to apply the 0% rate in
the intra-Community supply of goods) in the system of value added tax.



Summary
of the article: Mediation in administrative cases — questions and concerns

The article focuses on the institution of mediation in administrative and administrative
court proceedings. The author drew attention to the fact that mediation — as one of the al-
ternative dispute resolution methods — may constitute an effective method of elimination of
disputes also in the public law cases. She emphasised that the ADR solutions used in foreign
legal regimes are also recommended by the European soft law norms.

The reform of administrative proceedings, which was effected by the amendment of 7
April 2017, included the act — Law on Proceedings before Administrative Courts and Code
of Administrative Proceedings. The first of these acts introduced a major modification to
the regulation devoted to mediation, while in the Code of Administrative Proceedings this
institution was regulated for the first time, at the same time structuring a new principle of
amicable settlement of cases. Mediation constituted a major part of the project developed
by the Group appointed by the President of the Supreme Administrative Court in 2012 to
work on the concept of modification of administrative proceedings. Nevertheless, the final
wording of provisions, which were included in the parliamentary issue and subsequently
in the amendment, deviates from the initial concept prepared by the Group. On the other
hand, the idea of changes to be introduced to the Law on Proceedings before Administrative
Courts was developed as late as after the completion of the Group’s work. Modifications of
the regulations in this scope consisted, above all, in entrusting of the mediation to profes-
sional mediators. The article discusses the solutions introduced and subjects them to critical
analysis, at the same time emphasising the pros and cons of the new provisions of law from
the practical point of view.
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of the article: Public interest as a prerequisite for the receipt of the processed public
information

The subject of the article constitutes an analysis of problems related to special public
interest as a prerequisite for the access to the processed public information. The definition of
the processed public information was created in the administrative courts case-law. The pro-
cessed information is such information that has been prepared “specifically” for an applicant
according to the criteria indicated by them when the entity obligated to provide the informa-
tion does not — as of the date of filing the application — have the information at hand, while
making available of the information requires undertaking additional activities consisting in
the searching for it in, e.g., additional source documents.

The provision of Article 3(1)(1) of the Act on Access to Public Information, being the
basis to receive the processed public information, in fact limits the access thereto since it
obliges the applicant to prove that the provision of this information is of particular impor-
tance for the public interest. In the article the author proves that it seems to be justified to
adopt a thesis, whereby a prerequisite of particularly important public interest authorising
to receive the processed public information exists when the receipt of this information cre-
ates an actual possibility to use the same to improve the operation of the administrative
authorities. The applicant must have an individual, real and specific possibility to use the
public information for the general welfare and more to the point to use it in the way that is
not available to any holder of the public information. If the applicant fails to prove or will
be unable to prove the existence of particularly justified public interest that would authorise
them to obtain specific information, the authority, as a representative of public power, is
obliged to investigate the possible existence of such interest.

In the opinion of the author, the analysis conducted leads to a conclusion that the use by
the legislator of the prerequisite of particularly important public interest as a condition au-
thorising to use the processed public information is a type of a legal paradox. The very public
interest constitutes the basis to guarantee each interested party a broad access to public in-
formation. To pursue this interest, the legislator has given up the formalisation of the pro-
cedure of making the ordinary public information available, while in the case of making the
processed information available, the structure mentioned hereinabove was reversed and the
need for the existence of qualified form of public interest was pointed out.



Summary

of the article: Judicial review of decisions rendered within administrative authorities’
discretion in the United States — comparative remarks

Further amendments to the Act of 30 August 2002 — Law on Proceedings before Admin-
istrative Courts intend to broaden the scope of review performed by courts also through
granting administrative courts the possibility to consider disputes as to the merits. These
changes are directly associated with the question concerning the principles of review of the
actions of administrative authorities, including the principles of review of discretionary de-
cisions.

The aim of the article was to present the principles of judicial review of discretionary ac-
tions in the American law, and thus the presentation of a legal comparative perspective. The
conducted research let the author derive a conclusion whereby American courts have right to
assess decisions of discretionary nature. Therefore, it is justified to grant Polish courts a sim-
ilar authority, which would improve the scope of judicial protection through introduction of
order to the problem of judicial review of the discretionary decisions and would materially
influence the standard of protection of an entity in administrative court proceedings.



